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APPEARANCES
For Taxpayer:

W. D. FINCH, Esq.,

For Conmi'r.

:

J. L. BACKSTROM, Esq.,

J. M. Leinenkugel, Esq.,

DOCKET ENTRIES.
1926

Nov. 10—Petition received and filed. Taxpayer no-

tified.

Nov. 11—Copy of petition served on General

Counsel.

1927

Jan. 10—Answ^er filed by General Counsel.

Feb. 3—Copy of answer served on taxpayer. As-

signed Circuit Calendar.

1930

Aug. 18—Hearing set Sept. 24, 1930, Los Angeles,

California.

Sept. 24—Hearing had before Mr. Morris—on peti-

titioner's motion to continue—good

cause shown. Proceeding restored to Los

Angeles Circuit Calendar. Motion for

continuance and notice of motion filed at

hearing.

Sept. 24—Motion for continuance filed by taxpayer

at hearing. Granted and restored to Cir-

cuit Calendar.

Oct. 31—Transcript of hearing of Sept. 24, 1930

filed.
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Apr. 13—Plearing set for Los Angeles, California,

beginning May 31, 1932.

May 31—Hearing had before Mr. Seawell on

merits. Submitted. Briefs due in 60 days.

July 16—Brief filed by taxpayer.

July 27—Motion for extension to Sept. 29, 1932,

to file brief filed by General Counsel.

7/29/32 granted.

Sept. 29—Motion for extension for 60 days after

receipt of transcript to file brief filed

by General Counsel. 9/29/32 granted.

Dec. 1—Transcript of hearing of May 31, 1932 filed.

1933

Feb. 1—Brief filed by General Coimsel.

June 9—Memorandum opinion rendered, H. F.

Seawell, Div. 4. Judgment will be entered

for respondent.

June 13—Decision entered, H. F. Seawell, Div. 4.

Aug. 28—Supersedeas bond in the amount of

$1,888.06 approved and ordered filed.

Aug. 28—Petition for review by U. S. Circuit Court

of Appeals (9) with assigimients of error

filed by taxpayer.

Aug. 28—Proof of service filed by taxpayer.

Aug. 28—Praecipe filed.

Aug. 28—Proof of service filed.

Oct. 10—Agreed statement of evidence lodged.

Oct. 11—Agreed statement of evidence approved

and ordered filed. [1*]

'Page numbering appearing at the foot of page of original certified

Transcript of Record.
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DOCKET NO. 21183.

United States Board of Tax Appeals.

Appeal of

ISIDORE B. DOCKWEILER,
1035 Van Nuys Building,

Los Angeles, California.

PETITION.

The above named taxpayer, ISIDORE B. DOCK-
WEILER hereby appeals from the determination of

the Commissioner of Internal Revenue set forth in

his deficiency letter IT:PA:PYA-60 D, ARM, dated

September 23rd, 1926, and as a basis of his appeal

sets forth the following facts

:

I.

That taxpayer is an individual who resides at No.

957 West Adams Street, Los Angeles, California.

II.

The deficiency letter, a copy of which is hereunto

annexed and attached, marked ''Exhibit A" and

made a part hereof, was mailed to the taxpayer

on or about September 23rd, 1926, and said letter

states a deficiency in taxes alleged to be due the

United States, amounting to the sum of Nine Hun-

dred and Forty-four and 03/100 Dollars ($944.03).

III.

The taxes in controversy are alleged income taxes

alleged to be due from the taxpayer to the United

States for the [2] year 1921, and are less than the
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sum of Ten Thousand Dollars ($10,000.00), to-wit,

the sum of Nine Hundred and Forty-four and 3/100

Dollars ($944.03).

IV.

The determination of the tax contained in the

said deficiency letter is based upon the follo\vinj>'

errors

:

(T). The Commissioner of Internal Revenue has

disallowed a loss of Two Thousand Seven Hundred

and Twenty-five Dollars ($2,725.00) on the sale of

a house belonging to taxpayer, under Article 141,

Reg. 62 and IT 1696 CBII-1, P. 95, on the allei^ed

ground that the evidence submitted by taxpayer

in his protest dated January 11, 1926, and facts

furnished examiner in support thereof, indicate tliat

the primary purpose in the original purchase of the

house was to provide larger quarters for the tax-

payer's family to reside in and that the hope of

future re-sale at a profit would logically attach to

the land or the land and improvements together,

and not to the house apart from the land, whereas,

as a matter of fact, taxpayer's protest and the

evidence submitted in support thereof show con-

clusively that taxpayer purchased said house with

the expectation of eventually selling same at a

profit, and said evidence also indicates that the fact

that taxpayer and his family resided in said house

was not the primary purpose for which he pur-

chased said house, but a secondary purpose.

(2) That taxpayer's protest conclusively shows

that said house and the lot on which it stood cost
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taxpayer, on August [3] 1st, 1895, the sum of 8ix

Thousand Dollars ($6,000.00). That said lot at said

time was worth approximately Two Thousand Dol-

lars ($2,000.00) and the house Four Thousand Dol-

lars ($4,000.00). That during the time taxpayer

owned said house taxpayer spent large sums of

money in making additions and improvements

thereto and that said house was actually worth in

excess of Four Thousand Dollars ($4,000.00) on the

1st day of March, 1913. That said house was sold

in the year 1921 for Five Hundred Dollars

($500.00). That prior thereto taxpayer had taken

a depreciation thereon amounting to $775.00 and

that therefore taxpayer sustained a net loss in the

year 1921 on said house of Two Thousand Seven

Hundred and Twenty-five Dollars ($2,725.00) and

that the Commissioner erred in disallowing said

loss as a deduction from taxpayer's income for the

year 1921.

V.

The facts upon which the taxpayer relies as the

basis of his appeal are as follows:

(1) That taxpayer purchased said house and

lot on which it stood on August 1st, 1895, at a cost

of Six Thousand Dollars ($6,000.00). That at said

time the lot was worth approximately Two Thou-

sand Dollars ($2,000.00) and the house Four Thou-

sand Dollars ($4,000.00). That subsequent to the

acquisition of said house and prior to the sale

thereof in the year 1921 taxpayer spent large sums

of money in making additions and improvements
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thereto. That said house on March 1st, 1913, was

of the [4] actual vahie of Four Thousand DolUirs

($4,000.00). That taxpayer had taken depreciation,

prior to the sale of said house, amounting to the

snm of Seven HTUidred and Seventy-five Dollars

($775.00). That taxpayer sold said house in the year

1921 for the sum of Five Hundred Dollars ($500.00)

and that the same was removed from the lot on

which it stood. That taxpayer therefore sustained

a net loss in said year amounting- to Two Thousand

Seven Hundred and Twenty-five Dollars ($2,725.00).

That said loss was not compensated by insurance,

or otherwise. That taxpayer actually purchased

said house for the primary purpose of holding the

same and eventually selling same at a profit.

VI.

The taxpayer, in support of his appeal, relies

upon the following propositions of law:

(1) That taxpayer, in computing his net income

for the year 1921, was entitled to deduct and should

be allowed to deduct all losses sustained during said

taxable year and not compensated for by insurance

or otherwise, incurred in any transaction entered

into for profit though not connected with his trade

or business.

Sec. 214 Revenue Act of 1918 and 1921;

Article 141 of Regulation 62; IT 1696 (Prentice

Hall Federal Tax Service for year 1926, Vol.

2, Page 5508, Par. 5535).
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WHEREFORE taxpayer respectfully prays that

this Board may hear and determine his appeal.

ISIDORE B. DOCKWEILER,
Taxpayer.

Office 1035 Van Nuys Building, Los Angeles, Cal.

Residence, 957 West Adams Street, Los Angeles,

Cal.

WILBUR D. FINCH,
Attorney for Taxpayer.

Suite 1035 I. N. Van Nuys Building,

Los Angeles, Cal. [5]

State of California,

County of Los Angeles.—ss.

Isidore B. Dockweiler, being first duly sworn,

deposes and says:

That he has read the foregoing petition and is

familiar with the statements therein contained, and

that the matters therein stated are true of his own

knowledge except such as are stated upon informa-

tion and belief, and as to those matters he believes

it to be true.

ISIDORE B. DOCKWEILER.

Subscribed and sworn to before me this 21st day
' of October, 1926.

[Seal] J. C. HUMPHREYS,
Notary Public in and for the County of Los Angeles,

State of California. [6]
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EXHIBIT "A"—Page 1.

treAkSURY department
washington

office of commissioner
of internal revenue

Sep 23 1926

IT:PA:PYA-60D
ARM
Mr. Isadore B. Doekweiler,

1035 Van Nuys Building,

Los Angeles, California.

Sir:

The determination of your income tax liability for

the year 1921, as set forth in office letter dated

December 22, 1925, has been changed as the result

of your protest dated January 11, 1926, to disclose

a deficiency in tax of $944.03. The adjustments

made are shown in detail in the attached statement.

In accordance with the provisions of Section 274

of the Revenue Act of 1926, you are allowed 60

days from the date of mailing of this letter within

which to file a petition for the redetermination of

this deficienc}^ Any such petition must be addressed

to the United States Board of Tax Appeals, Earle

Building, Washington, D. C, and must be mailed

in time to reach the Board within the 60-day period,

not counting Sunday as the sixtieth day.

Where a taxpayer has been given an opportunity

to file a petition with the United States Board of

Tax Appeals and has not done so within the 60

days prescribed and an assessment has been made,
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or Avhere a taxpayer has filed a petition and an

assessment in accordance with the final decision on

such petition has been made, the unpaid amoimt

of the assessment must be paid upon notice and

demand from the Collector of Internal Revenue.

No claim for abatement can be entertained.

If you acquiesce in this determination and do not

desire to file a petition with the United States

Board of Tax Appeals, you are requested to

execute a waiver of your right to file a petition with

the United States Board of Tax Appeals on the

inclosed Form A, and forward it to the Commis-

sioner of Internal Revenue, Washington, D. C,

for the attention of IT :PA :PYA-60D, ARM. In

the event that you acquiesce in a part of the deter-

mination, the waiver should be executed with respect

to the items to which you agree.

Respectfully,

D. H. BLAIR,
Commissioner.

(Signed) By C. R. NASH,
Assistant to the Commissioner.

Inclosures

:

Statement

Form A
Form 882. [7]
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EXHIBIT "A" —Page 2.

In re: Isidor B. Dockweiler.

Preliminary Statement.

Index

:

Pages 9

Exhibits A to C
Examining Officer—W. R. Acree.

Taxpayer is an attorney and a member of the

law firm of Dockweiler, Dockweiler & Finch of Los

Angeles. He also derived some income from rents,

dividends and the sale of real estate.

Taxpaj^er is married and living with wife and

during 1921 had three minor children. Wife filed no

separate return, having no income.

Changes were explained to taxpayer, who does not

agree thereto.

SUMMARY.
1921—Increase in income $2,725.00 Additional

Tax, $944.03

Items Changed

Loss on sale of house disallowed $2,725.00

See page— [8]

EXHIBIT "A"—Page 3.

In re: Isidor B. Dockweiler.

Items Changed.

The loss on sale of house is disallowed in accord-

ance with IT-1696CB11-1, page 95.

This property was purchased by taxpayer in 1895

and was occupied as his residence for eleven years,

when he moved to another residence and rented this

house until it was sold and moved from the lot.
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Taxpayer states that he purchased it with the view

to its ultimate sale for profit, but living in it as long

as he did seems to contravent this statement.

Computation of Tax.

Net income previously reported

Net increase in income

Corrected net income

Exemption

Dividends

Taxable interest

Libert}^ Bonds

$3,200.00

714.00

$55,030.17

2,725.00

$57,755.17

23.75 3,937.75

Income subject to normal tax

4% on $4,000.00

8% on 49,817.42

Surtax

Total tax assessable

Tax previously assessed

Additional tax

EXHIBIT "A"—Page 4.

In re: Isidor B. Dockweiler.

Items Not Changed.

Taxpayer filed a protest dated January 11, 1926,

against the disallowance by the Department of the

following

:

$53,817.42

$ 160.00

3,985.39

7,483.89

$11,629.28

$10,685.25

$ 944.03

[9]
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Loss on sale of house $2,725.00

Loss on note 6,277.78

Loss on garage 3,000.00

See Commissioner's letters IT: PA-1, LPE-103

dated December 22, 1925 and March 30, 192G.

The loss of $6,277.78 on the note of George W.
and Etta E. Fishbiirn is allowed as a deduction,

based on the following facts. Taxpayer acquired an

4/18 interest in this note, which was for $30,000.00,

in 1911 for services rendered. The note was secured

by two hundred shares of the capital stock of the

Marine National Bank of San Diego, California, of

which Mr. Geo. W. Fishburn was president and

principal stockholder. This bank was solvent on

March 1, 1913, so the note evidently was worth its

face value on that date. The Marine National Bank
went into liquidation March 18, 1916 and its obliga-

tions were assumed by the American National Bank

of San Diego, which in turn went into liquidation

December 29, 1917, its affairs being taken over

by the First National Bank of San Diego. The

stockholders of the Marine National Bank did not

realize anything on their stock which evidently be-

came worthless on March 18, 1916. However, this

note was not due until December 5, 1917, and the

holders of the note had hopes of realizing a sub-

stantial sum on the stock which was held as secur-

ity. (Reference is here made to Exhibits A to C,

attached.) As it subsequently developed it was not

until some time after 1917, when the affairs of the

Marine National Bank were all wound up, tliat

the stock was considered worthless. This fact, how-
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ever, did not necessarily make the note worthless

as the holders had faith in Geo. W. Fishburn and

believed that, with his ability and family connec-

tions, he would be able eA^entually to pay it. Mr.

Geo. W. Fishburn was not able to re-establish his

credit and for several years prior to his death on

December 18, 1921, he occupied a minor clerical

position in a bank in Los Angeles. During the

latter part of 1921 just prior to the time the note

would have become outlawed, suit was contemplated

by the holders, not so much in the hope of collect-

ing anything but merely to keep the note alive and

it was on November 26, 1921 that a brother, Mr.

J. E. Fishburn, purchased the note for $1,750.00

(taxpayer's interest 40/180 or $388.89) merely to

relieve his brother of any further worry in con-

nection with it. Reference is made to taxpayer's

protest—pages 3 and 4, for additional facts, which

are not repeated here.

The loss of $3,000.00 due to the destruction of a

garage by fire is allowed, as it is deemed reasonable

in view of its apparent value as of March 1, 1913.

Reference is made to taxpayer's protest, page 5,

for further facts regarding same, which are not

repeated here.

[Endorsed]: United States Board of Tax Ap-

peals. Filed Nov. 10, 1926. [10]
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Docket No. 21183.

United States Board of Tax Appeals

ISIDORE B. DOCKWEILER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

ANSWER.

The Commissioner of Internal Revenue by his

attorney, A. W. Oregg, General Counsel, Bureau of

Internal Revenue, in answer to the petition filed in

the above-entitled appeal, admits, avers and denies

as follows:

1. Admits the allegations contained in para-

graphs I, II and III of said petition.

2. As to the allegations contained in paragraphs

IV (1) and (2), the Commissioner avers he has

not sufficient information on which to form a belief

and therefore denies the same, except the allegation

therein that he refused to allow the petitioner a-

deduction in the amount of $2,725.00, representing

an alleged loss from the sale of a certain residence

owned by the petitioner and sold during the tax-

able year in question, which allegation the Com-

missioner admits, and denies that such disallowance

constituted error.

3. As to the allegations contained in paragraph

V, the Commissioner avers he has not sufficient

information on which to form a belief and therefore

denies the same.

I



Comm. of Internal Revenue 15

4. Further answering, the Commissioner denies

each and every material allegation in said peti-

tion contained not hereinabove expressly admitted,

qualified or denied, and prays that the Board

approve the determination [11] contained in the

notice of deficiency referred to in said petition,

A. W. GREGG,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

J. STERLING HALSTEAD,
Special Attorne}^

Bureau of Internal Revenue.

[Endorsed] : United States Board of Tax Ap-

peals. Filed Jan. 10, 1927. [12]

[Title of Court and Cause.]

Wilbur D. Finch, Esq., for the petitioner.

J. M. Leinenkugel, Esq., and D. H. Flagg, Esq.,

for the respondent.

MEMORANDUM OPINION.

SEAWELL : Petitioner in his income tax return

for 1921 claimed a deductible loss of $2,725, as the

result of the sale of a house. Respondent disallowed

the claimed loss and determined a resulting defi-

ciency against petitioner of $944.03 for said year.

Thus it raised the only issue here involved.

Petitioner is a resident of Los Angeles, Calif. In

1895 he purchased a lot in South Hope Street in

said city, upon which was located a dwelling house
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constructed of wood on a brick foundation. He
paid for said house and lot $3,500 in cash and another

property for which at some undisclosed [13] time

he had paid $2,800, but there was no evidence of its

fair market value then or at any other time. The

property in South Hope Street was purchased pri-

marily as a residence, but at the time of the pur-

chase petitioner considered the trend of commercial

activity in real estate in the direction of its location

and he expected at some future time to be able to

sell it at a profit. He resided with his family in

said house from 1895 until 1906, and from time to

time between said dates added repairs and improve-

ments to it at an estimated, but unsegregated cost

of from $750 to $1,000. In 1906, petitioner with

his family removed from said premises and he then

leased the same to tenants who used it as a rooming

and boarding house until 1921, when he sold the

house to a purchaser who was obligated to and did

remove it from the lot without dismantling it.

Petitioner testified that he received $500 for the

house. The instrument, if any, by which the house

was conveyed was not produced. The grantee and

his connection, if any, with petitioner was not

named. What effort, if any, was made to secure a

])urchaser willing to pay more nearly the stated

value of the house was not shown. And no explan-

ation was made as to why petitioner accepted $500

for the house, except that he considered the lot more

valuable for a store building.

Petitioner was the only witness. He testified

that it was his opinion that the value of the house
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was $4,000, and the lot $2,000 in 1895 and on Marcli

1, 1913 ; that the depreciation on the house (as sug-

gested on the hearing by petitioner's counsel and

acquiesced in by him) was at the rate of 4 per cent,

and, that previous to March 1, 1913, depreciation in

the estimated sum of $775 had been taken; that the

fair market value of the house and lot [14] at the

time of the sale of the house in 1921, was $19,000,

and of this value he allocated $15,000 to the lot and

$4,000 to the house. Petitioner continues to own

the lot, and after the removal of the dwelling house,

he built a store building on it at a cost of $15,000.

Before the dwelling house was moved from the lot

he received $60 a month rental, and after the store

was built on it he received $300 a month rental.

The purchase of a house to be used as the pur-

chaser's home is not a transaction entered into for

profit, and a loss resulting therefrom would not be

deductible from gross income under section 214 (a)

of the Revenue Act of 1921, on said account, but

when the owner ceases to use such house as his

home and leases it to a tenant for a rental price he

enters into a new transaction which, being for pro-

fit, renders deductible any loss incurred thereafter

on said account while the property is so used. (lb.

214 (a) (5).) Heiner v. Tindle, 276 U. S. 582.

The petitioner claims and contends that after the

property had been rented out and while being so

used he sold the house, worth $4,000 at the time of

the sale and at March 1, 1913, for $500, and thereby

suffered a deductible loss in the amount of $2,725,

being the difference between $500 sale price plus
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$775 depreciation theretofore taken, and $4,000 the

aheged vahie of the house. Several factors are due

to he considered in reference to this claim. The

rate of depreciation was agreed to be 4 per cent, and

it was testified by petitioner that, as he recollected

it, $775 had been taken previous to 1913. How much
Avas taken in the eight succeeding years before the

sale was not stated. The tax returns, if no other

data from w^hich the real amount of [15] deprecia-

tion taken could have been ascertained, were ap-

parently present at the trial, but were not offered

in evidence. There is therefore no sufficient evi-

dence of the amount of depreciation taken before

the sale. The evidence of tlie original cost to peti-

tioner of the house and lot also failed because no

evidence was offered as to the value of the propert>'

which, wdth the $3,500 in cash, constituted the pur-

chase price. No sufficient reason was offered for

the allocation of two-thirds of the cost, whatever the

cost was, to the house and one-third to the land;

nor was sufficient reason shown for the allocations

at the time of sale in 1921. Doubtless expert wit-

nesses as to the land values in South Hope Street

were in easy access of the place of hearing, but

none w^ere called. The petitioner, himself not an

expert in such values, but having a direct interest

in the outcome of the litigation, undertook alone

to testify as to his opinion of the value of the house.

He was competent to so testify (Wyatt v. S. A. L.

Ry., 156 N. C. 307), but after considering the tes-

timonv in the light of the attendant circumstances

4
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we must say it is not sufficiently convincing. Amer-

ican (Chemical Paint C^o., 25 B. T. A. 1208.

The burden is upon the petitioner to show ])oth

the deductible loss and the amount thereof ; and the

1^resumption which favors the correctness of the

Commissioner's ultimate determination is not over-

come by showing that the reasons w^hicli he may have

given therefor are unsound or ineptly expressed.

James P. Gossett, 22 B. T. A. 1279.

Judgment will be entered for the respondent.

[Endorsed]: Entered Jun 9, 1933. [16]

Docket No. 21183.

United States Board of Tax Appeals

Washington

ISIDORE B. DOCKWEILER,
Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the determination of the Board, as set

forth in its report promulgated memorandum
opinion entered June 9, 1933, it is

ORDERED and DECIDED : That there is a de-

ficiency of $944.03 for the year 1921.

[Seal]

Signed H. F. SEAWELL
Member.

[Endorsed]: Entered Jun 13, 1933. [17]
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[Title of Court and Cause.]

PETITION FOR REVIEW OF DECISION OF
THE UNITED STATES BOARD OF

TAX APPEALS.

To the Honorable, the Judges of the United States

Circuit Court of Appeals for the Ninth Circuit

:

Now comes ISIDORE B. DOCKWEILER, the

above designated petitioner and appellant (here-

inafter called the petitioner) and files this Petition

for Review of Decision and Opinion of the United

States Board of Tax Appeals rendered and pro-

mulgated on the 9th day of June, 1933, and the

order of said Board entered on the 13th day of June,

1933, redetermining a deficiency in the income tax

of said petitioner for the calendar year 1921 in the

sum of $944.03, and your petitioner respectfully

shows

:

I.

1. That the respondent and defendant in error

above designated (hereinafter called the respondent)

is the duly appointed, qualified and acting Commis-

sioner of Internal Revenue of the United States of

America.

2. That at all times in this proceeding men-

tioned [18] your petitioner was and is a citizen

of the United States, resident in the County of

Los Angeles, State of California, and for the year

1921 filed his return of individual Federal Income

Taxes wdth the Collector of Internal Revenue at

Los Angeles, California.
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3. That respondent determined a deficiency in

the income tax of the said petitioner for the year

1921 under the date and in the amoimt, and whicli

became the subject of appeal by petitioner to the

United States Board of Tax Appeals filed on the

date and under its docket number as follows

:

Year

1921

Date of Respondent's B.T.A. Petition

Determination Amount Docket No. Filed

September 23, 1926 $944.03 21183 Oct. , 1926

4. That the asserted deficiency for the year 1921

was predicated upon a disallowance of a loss of Two
Thousand Seven Hundred Twenty-five and no/100

Dollars ($2725.00), on the sale of a house belonging

to petitioner under Article 141 REG 62 and IT 1696

CDII-1, page 95, on the alleged ground that the

evidence submitted by petitioner in his protest dated

January 11, 1926, and facts furnished examiner in

support thereof indicated that the primary purpose

in the original i^urchase of the house was to provide

larger quarters for taxpayer's family to reside in

and the hope of resale at a larger profit would at-

tach to the land or the land and improvements to-

gether and not the house apart from the land.

5. Petitioner in due time and as set forth in par-

agraph 3 hereof filed his verified Petition of Appeal

to the [19] United States Board of Tax Appeals

for review of said deficiency asserted by respondent.

6. That a brief summary of the substance of the

major allegations as contained in petitioner's peti-

tion is as follows

:
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That a certain house, (the loss in the sale of

which is the matter under controversy), and lot on

which it stood cost petitioner on August 1, 1895 the

sum of $6000.00. That the said lot at said time was

worth approximately $2000.00 and the house

$4000.00. That during the time petitioner owned

said house petitioner spent large simis of money

between $750.00 and $1000.00 in making additions

and improvements thereto and that said house was

actually worth in excess of $4000.00 on the 1st day

of March, 1913. That said house was sold by peti-

tioner in the year 1921 for $500.00. That prior

thereto petitioner had taken a depreciation thereon

amounting to $775.00 and that therefore petitioner

had sustained a net loss in the year 1921 on said

house of $2,725.00.

7. That respondent duly filed answer to said

petitioner placing in issue the major allegations

thereof as set forth in paragraph 6 hereof. That

the issues raised by such petition to the Board of

Tax Appeals and respondent's answer thereto were

regularly called for hearing on the 31st day of

May, 1932, before a decision of such Board at Los

Angeles, California.

8. That the said United States Board of Tax

Appeals by its decision and opinion made and pro-

mulgated on the 9th [20] day of June, 1933 rede-

termined and decided that the said petitioner was

not entitled to a deductible loss in the sum of

$2725.00 as the result of the sale of said house. That

in pursuance of said decision and opinion said
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Board promulgated on the 9tli day of June, 1933,

on the 13th day of June, 1933 made and entered its

order redetermining a deficiency in petitioner's in-

come taxes for the year 1921 in the sum of $944.03

as set forth herein.

II.

DESIGNATION OF COURT OF REVIEW.

That petitioner being aggrieved by the decision

and order dated Jime 9, 1933, and said order and

decision of petitioner's taxes dated June 13, 1933,

desires that the same be reviewed in accordance

with law by the United States Circuit Court of Ap-

peals for the Ninth Circuit witliin which Circuit is

located the office of the Commissioner of Internal

Revenue to whom said petitioner made his income

tax return for the year 1921.

III.

ASSIGNMENTS OF ERROR.

Petitioner, as a basis of review assigns the follow-

ing errors which he avers occurred upon the hear-

ing of said cause by the United States Board of

Tax Appeals and in the decision, opinion and order

given, made and promulgated on the 9th day of

June, 3933, and in the decision and order of said

Board determining said deficiency made and ent-

ered the 13th day of June, 1933, and ux^oii which

errors he relies to reverse said decision and order

dated June 9, 1933, and said order and decision de-
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termining said deficiency dated June [21] 13, 1933,

to-wit

:

1. That said Board erred in rendering its deci-

sion, opinion and order for respondent herein for

the calendar year 1921.

2. That said Board erred in not rendering its

decision opinion and order in favor of said peti-

tioner and against respondent herein for the calen-

dar year 1921.

3. That said Board erred in not rendering its

decision opinion and order that for the calendar

year 1921 that petitioner was entitled to a deduct-

ible loss in the sum of Two Thousand Seven Hun-

dred Twenty-five and no/100 Dollars ($2725.00).

4. That said decision and opinion promulgated

June 9, 1933, for said calendar year 1921, is not

supported by the evidence.

5. That said decision and opinion promulgated

June 9, 1933, for the said calendar year 1921 is

contrary to evidence.

6. That said redetermination of deficiency ent-

ered June 13, 1933, for the calendar year 1921, is

not supported by the evidence.

7. That said redetermination of deficiency dated

June 13, 1933, for the calendar year 1921, is con-

trary to the evidence.

WHEREFORE the above named petitioner

prays that the United States Circuit Court of Ap-

peals for the Ninth Circuit review the decision and

order of the United States Board of Tax Appeals

in this cause promulgated the 9th day of June,
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[22] 1933, and said order of redetermination of de-

ficiency entered June 13, 1933, and reverse the

same in each of them; that the said United

States Circuit Court of Appeals for the Ninth Cir-

cuit makes its decree that in virtue of the respec-

tive assignments hereinbefore described direct the

entry of decision and judgment by said Board in

favor of petitioner and against respondent deter-

mining :

1. That said petitioner is entitled to a deduct-

ible loss in the sum of $2725.00 for the calendar

year 1923 by reason of the sale of the house, the

subject of the controversy herein;

2. That there is no deficiency in petitioner's in-

come tax for the year 1921, either in the sum of

$944.03, or in any other sum whatsoever;

That the Clerk of the United States Board of

Tax Appeals be directed to transmit and deliver to

the clerk of said Court certified copies of each and

all the documents necessary and material for the

presentation and consideration of the foregoing

Petition for Review, and as required by the rules

of said Court and by law and for such other and

further relief as to this Court may seem proper in

the premises.

And your petitioner will ever pray.

ISIDORE B. DOCKWEILER,
Petitioner in Propria Persona. [23]
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State of California,

County of Los Angeles.—ss.

Isidore B. Dockweiler, being by me first duly

sworn, deposes and says that he is the petitioner

herein; that he has read and knows the contents of

the foregoing Petition for Review by the United

States Circuit Court of Appeals for the Ninth Cir-

cuit; that the same is true of his own knowledge

except as to the matters which are therein stated

upon his information and belief, and as to those

matters he believes the same to be true.

ISIDORE B. DOCKWEILER.
Subscribed and sworn to before me this 26 day

of August, 1933.

(Notarial Seal) J. C. HUMPHREYS,
Notary Public in and for the County of

Los Angeles, State of California.

Due service of the foregoing Petition for Review

is hereby acknowledged this 28th day of August,

1933.

E. BARRETT PRETTYMAN,
General Counsel,

Bureau of Internal Revenue,

Attorney for Respondent on Review.

[Endorsed]: United States Board of Tax Ap-

peals. Filed Aug. 28, 1933. [24]
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[Title of Court and Cause.]

STATEMENT OF EVIDENCE.

Be it remembered that on the 31st day of May,

A. D. 1932, the above numbered cause came on for

hearing at Los Angeles, California, before the

Honorable H. F. Seawell, Member of the United

States Board of Tax Appeals presiding and was

heard on that day, the petitioner being represented

by Wilbur D. Finch, Esq., of Los Angeles, Cali-

fornia, and the respondent being represented by

J. M. Leinenkugal, Esq., and L. W. Creason,

Esq., of Washington, D. C. on behalf of Clarence

M. Charest, General Counsel, Bureau of Internal

Revenue.

Thereupon both sides signifying that they were

ready the trial proceeded as follows and the follow-

ing proceedings were had and none other.

OPENING STATEMENT ON BEHALF OF
PETITIONER.

Mr. FINCH. In this matter, the only issue in-

volved is the loss estimated by Mr. Dockweiler in

the taxable year of 1921, on the sale of a house,

amounting to $2,725.00. The house on March 1st,

1913, was worth $4000.00, and he had taken a de-

preciation of $775; he sold it in the year [25] 1913

(It is obvious from the record that counsel's ref-

erence to the year 1913 was a misstatement. The

year referred to was 1921) for $500.00, resulting in

a net loss of $2725.00. The Government investiga-

tor disallowed the tax on the theory that the house
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was purchased primarily for a home and not for

profit. This property purchased by the taxpayer

in 1895, was occupied as a residence for some

years, when he moved to another residence, renting

this property. The Government disallowed the de-

duction simply upon the presumption he bought

this property for a home and not for profit.

Mr. CREASON. I may state at this time that

there is no issue relative to this property, or the

deductibility of any loss, if the loss occurred. It

shall therefore be incumbent upon the taxpayer to

present the case and show he sustained a deductible

loss.

Mr. FINCH. In other words, do I understand

the only question that you want proof upon is the

valuation of the property at this time?

Mr. CREASON. The valuation only, yes.

Mr. PINCH. But you will concede he is entitled

to the deduction?

Mr. CREASON. Yes, if there is any loss sus-

tained, he is entitled to it.

Mr. FINCH. Take the stand Mr. Dockweiler.

Thereupon

ISIDORE B. DOCKWEILER,

the petitioner, called [26] on behalf of petitioner,

was duly sworn and testified on direct examination.

My name is Isidore B. Dockweiler. I was admit-

ted to the Bar October 14, 1889. I have practised

I
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(Testimony of Isidore B. Dockweiler.)

continually since my admission thereto, October 14,

1889. I am a member of the Bars of the Supreme

Court of Nevada, Arizona, and also the Bar of the

United States Supreme Court. The house in ques-

tion here was located at No. 1341 South Hope

Street in the City of Los Angeles. I purchased the

house in 1895 and sold the house in the year 1921.

I received for said house the sum of $500.00. I

know that the value of the house on the 1st day of

March, 1913 was $4000.00. I claimed a previous

depreciation in income tax returns of $775.00.

Mr. FINCH. In order that I might not be mis-

led, I understand it to concede that the only point

that we need to make proof upon was the value of

the house and the amount received, and makes no

question that he is not entitled to a deduction.

Isn't that the fact, that the house was, at one time,

occupied by him as his home?

Mr. CREASON. That is right.

Mr. FINCH. You may cross examine.

On Cross Examination

the mtness testified:

I purchased the house in 1895 and occupied it as

a residence from 1895 until 1906. In 1921 when I

sold the house for $500.00 the value of the lot was

$15,000.00. [27] In my opinion, in 1921 this house

was worth about $4000.00. This house after I pur-

chased it was improved and added to later, and ex-

penditures were made from time to time to keep
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(Testimony of Isidore B. Dockweiler.)

it lip. There were additions to the building, im-

provements thereto made, which may have offset

the natural depreciation in the course of the years.

It was a larger house when it was removed than it

was when I first purchased it.

Answers to Interrogations by the Member.

The MEMBER. Yes, but he asked if you knew

what the rate of depreciation was taken on the

house. I don't understand that you have answered

the question.

A. Well, the difficulty is, for instance, the value

of that property was assumed to be the same as of

date March 1st, 1913, your Honor, and this depre-

ciation was taken, which I judge accumulated up to

the amount of $775.00.

The MEMBER. What was that depreciation,

what is your depreciation on the house?

A. Whatever was allowed in the returns, that is,

whatever was allowed by the Internal Revenue De-

partment, whatever that may be. Have you got my
Internal Revenue report ?

Mr. FINCH. I do not seem to have it with me.

I am sure it was 4% that was taken.

The MEMBER. Let me ask a few questions.

Testimony of the witness upon the questions by

the Member.

I purchased the house in 1895. It was a very fine

residence built of lumber. It was a wooden house
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(Testimony of Isidore B. Dockweiler.)

on a brick [28] fonndation. There were at that

time nine rooms, a double reception hall, then a

reception room, at the rear of the reception room a

library, and then on up the hall to the north on

the first floor was the dinini^ room ; then a pass pan-

try, a very large pass pantry running into the

kitchen; and then there was a rear staircase and a

front staircase ; there were five bedrooms upstairs,

and a bathroom, and at the rear a large sun porch

and conservatory and rooms down below, and addi-

tional rooms for the cook. Tliere was a large porch

in the rear, and the building was kept up in fine

fashion. I paid for the property in 1895, $6000.00.

In purchasing the property for six thoTisand dollars

the house was the principal thing at the time. The

lot was worth $2000.00 and the house was worth

$4000.00.

Further Cross Examination of the Witness.

The house was a frame construction resting on a

brick foundation. I made improvements at various

times during the occupancy of this house as a resi-

dence. The exact expenditures I could not sav but

I would say that the rear cost me $750.00 to $1000.00.

I do not have my records here and I do not re<^all

absolutely ,iust what it was but if it is important

I would like to get my records because my records

would disclose these things, because whatever moneys

I received I deposited in the bank, and whatever

expenditures, your Honor, have always been paid by

check and probably small funds.
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(Testimony of Isidore B. Dockweiler.)

The MEMBER. ''May I call your attention to

the fact [29] that the determination of the Com-
missioner here is presumed to be correct and the

burden is upon you to show the value of the prop-

erty and the price received for it, and so on.

Mr. CREASON. (His) The Commissioner's de-

termination was based solely upon the proposition

that this was bought primarily as a home and not

for profit, and therefore that this was disallowable,

not upon the question of value. He did not contest

that at all. That is all.

Further Redirect.

When I purchased the property I expected to

resell it at a profit.

In Answer to Questions by the Member.

When I sold the house I let the parties move it.

It was moved away whole. Afterwards I put upon

the lot a store building for commercial purposes and

my lot was more valuable for a store building than

it was for a building for rental in that way. I was

getting something like $60.00 a month for the rental

of the residence just before I sold it. After its im-

provement as business property, I leased it for

$300.00 per month. When I bought the property in

1895 with the lot and house on it I traded in a piece

of property and about $3500.00 cash and the prop-

erty I traded in had cost me $2800.00 and that made

$6000.00. I would say the market value of the house

and lot as it stood in 1921 was about $19,000.00.
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(Testimony of Isidore B. Dockweiler.)

Recross Examination.

By Mr. CREASON.
Q. Mr. Dockweiler, in 1921 when you built this

house, [30] Avhat was your idea, to capitalize your

investment for business purposes entirely ?

A. Well, I had already capitalized the situation

so far as that investment was concerned, when I

bought the property in 1895.

Q. You bought it as a residence and you kept it

as such, didn't you?

A. Well, I bought the property and moved in

and used it as a residence.

Q. And that was the only residence 3^ou had,

was it not?

A. At that time, at that particular time, at the

time I bought that was the only property I had with

a residence on it.

Q. You used it as a residence, and then in 1921

you conceived the idea of putting a store building

on this lot?

A. Well, I had purchased it—I moved away
from there in 1906; I purchased

Q. Just a moment.

A. (Continuing) I purchased the property on

West Adams Street, into which I moved, and use

the West Adams Street property yet, sir.

Q. I did not ask you that. Just a moment. I

realize that you bought another piece of property

about in 1921, and is it your idea you had when

you bought this piece of property?
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(Testimony of Isidore B. Dockweiler.)

A. It was. [31]

Q. It was your idea, you say, at that time, to

capitalize that business property, as business rental

proposition, was not it, and you built it

A. I moved out of the house in 1906 and it was

constantly rented; it was an income producer; and

then I sold the house which was moved, and trans-

ferred to another lot by the purchaser, and then I

built this store building.

Q. More suitable for business purposes?

A. Well, I thought I was making a good invest-

ment, but as it subsequently turned out it was quite

an unfortunate thing for me that I expended this

large sum of money on an improvement costing

$15,000 or $16,000, because of the fact that the origi-

nal lessee went bankrupt, and for long periods of

time the store building has been vacant, and I think

I made an error in building at that time, but it was

an error of judgment.

The MEMBEE. Any further testimony?

Mr. FINCH. That is all.

The MEMBER. 60 days granted for filing briefs.

The foregoing is the substance of all of the evi-

dence at the trial of said proceeding.

(s) ISIDORE B. DOCKWEILER,
Petitioner in Propria Persona.

Agreed to.

E. BARRETT PRETTYMAN. (s)
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The foregoing contains the substance of all the

evidence material to the assignments of error con-

tained in Petitioner's Petition for Review given on

the hearing of this [32] proceeding, and each of the

motions and orders therein stated to have been made

or granted were made and granted as therein stated,

and in order that the same, and each thereof, may
be preserved and made of record, this statement of

the evidence is duly stated, approved and filed and

ordered made of record in the above entitled cause

this 11th day of Oct., 1933.

BY THE BOARD

:

(s) H. F. SEAWELL,
Member, (s) [33]

STIPULATION AS TO STATEMENT
OF EVIDENCE.

It is hereby stipulated by and between Isidore B.

Dockweiler, the Petitioner herein, and the Com-

missioner of Internal Revenue, Respondent herein,

that the foregoing Statement of Evidence is a true

and correct statement of the substance of all of the

evidence material to petitioner's Petition for Re-

view of the assignments of error therein contained

and that the same may be approved without fur-

ther notice and made a part of the record.

(s) ISIDORE B. DOCKWEILER,
Petitioner in Propria Persona,

(s) E. BARRETT PRETTYMAN,
General Counsel,

Bureau of Internal Revenue,

Attorney for Respondent on Review.
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[Endorsed]: No. 7311. United States Circuit

Court of Appeals for the Ninth Circuit. Isidore B.

Dockweiler, Petitioner, vs. Commissioner of In-

ternal Revenue, Respondent, Transcript of the Rec-

ord. Upon Petition to Review an Order of the United

States Board of Tax Appeals.

Filed October 23, 1933.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


